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The Polish law considerations: advance amount versus earnest money. Recovery of an amount by 

the purchaser. 

This article is to discuss legal issues that may arise under Polish civil law in connection with the conclusion 

of a preliminary sale agreement and payment by the purchaser prior to execution of the final sale agreement 

of the amount which may be classified, depending on the parties’ decision, either as an earnest money (in 

Polish: zadatek) or as an advance amount (in Polish: zaliczka).  

 

Let’s take an example of the actual status. Preliminary agreement has been concluded by the seller and the 

purchaser. Upon execution of the preliminary agreement or shortly afterwards but in any event prior to 

execution of the final sale agreement which shall be executed in performance of the preliminary agreement, 

the purchaser has paid to the seller an earnest money in the meaning of the Polish Civil Code or an advance 

payment, which does not constitute an earnest money in the above meaning and it is not governed by the 

Civil Code. Now, the purchaser wishes to withdraw from the preliminary agreement and to recover the 

amount, which he had paid to the seller as the advance amount or the earnest money, since the seller has 

not satisfied the conditions precedent stipulated in the preliminary agreement or the purchaser does not wish 

to conclude the final sale agreement due to other reasons provided in the preliminary agreement such as, for 

example, key findings of the purchaser in the course of due diligence process reveal defects of the acquired 

asset or other issues which are deal breakers from the purchaser’s perspective. Or, the purchaser wishes to 

recover the amount which he had paid to the seller as the advance amount or the earnest money, because 

the preliminary agreement has been terminated by the parties or conditions precedent stipulated in the 

preliminary agreement have not been fulfilled but neither of the parties may be held responsible for such 

non-fulfillment of the conditions precedent.  

Earnest money 

According to the Polish law, unless otherwise agreed by the parties, if an earnest money is paid at the 

execution of an agreement and the agreement is not performed by the party receiving the earnest money, 

the party which paid the earnest money has the right, without further notice served to the other party, to 

withdraw from the agreement/rescind the agreement and may demand the earnest money to be returned in 

double amount. If the agreement is not performed by the party which paid the earnest money, the party 

receiving the earnest money has the right to withdraw from the agreement and to keep the earnest money. In 

case the agreement is performed, the earnest money is accounted upon the consideration due from the 

party which made the earnest money but if such accounting is not possible (e.g. the consideration of such 

party is a non-pecuniary one), then the earnest money shall be returned. If, however, the agreement is 

terminated by both parties or if the agreement is not executed due to the reasons for which either both 

parties or neither of them may be held liable - the earnest money is returned to the party which paid such 

money.    

In practice, in case of the preliminary agreement, if there is a breach on the part of the seller e.g. the seller 

refuses to execute the final sale agreement or the seller breaches another of its obligations under the 

preliminary agreement e.g. fails to deliver tax certificates confirming that there are no outstanding tax 

payment on the side of the seller or does not fulfill its obligations which constitute condition(s) precedent in 

the preliminary agreement and such behavior of the seller may be classified as default (because the seller 

fails to perform the agreement/is in default), then the purchaser shall have the right to withdraw from the 

preliminary agreement and claim payment of double amount of the earnest money from the seller.  



 

 

 2 

If, on the other hand, the purchaser breaches the preliminary agreement e.g. the purchaser refuses to 

execute the final sale agreement or breaches another of  its obligations under the preliminary agreement, 

then the seller shall have the right to retain the earnest money.  

The above described legal consequences arising from provisions of the Polish law which regulate the 

earnest money may be modified or completed / supplemented by the parties with other provisions stipulated 

in the preliminary agreement. For instance, the parties may agree that in case of breach an amount different  

(lower or higher) to the earnest money /double amount of earnest money shall be retained/returned to the 

non-breaching party or the parties may stipulate that a given interest shall be accrued on the earnest money 

and shall be then paid to the non-breaching party. The parties may also specify in detail circumstances in 

which the above legal consequences shall apply. The above described law provisions are very general and 

only provide for “non-performance of the agreement” which might be the source of dispute between the 

parties, therefore it may be sometimes worth to specify events of such non-performance/breach in the 

agreement. Otherwise, unless otherwise agreed by the parties, liability of either party (the one paying the 

earnest money and the one receiving the earnest money) is based on and shall be examined according to 

the so-called principle of fault (in Polish: zasada winy) i.e. the non-performance of the agreement is the result 

of breach of the agreement due to the party’s fault which may be qualified either as intentional fault or 

unintentional fault. 

Advance amount 

It must be underlined that the above-described legal consequences connected with the earnest money shall 

only apply if the parties to the preliminary agreement explicitly stipulate in the preliminary agreement that the 

payment made by the purchaser constitutes the earnest money in the meaning of the Polish Civil Code. 

Otherwise, such payment shall be treated as an advance amount on account of the purchase price only and 

no above legal consequences shall apply to such advance amount. In particular, making an advance amount 

shall not result in the purchaser’s right to withdraw from the preliminary agreement and to claim the return of 

the advance amount, as it is in case of an earnest money. The purchaser shall have the right to claim 

compensation pursuant to general provisions of law, which, in practice, may mean that the purchaser shall 

be in a position to claim return of the advance amount only after the final date of execution of the final sale 

agreement comes and the final sale agreement is not executed.  

Since in the light of the decisions of the Polish Supreme Court, the preliminary agreement is not considered 

to be a mutual agreement (in Polish: umowa wzajemna). Such agreement may not be terminated by either 

party pursuant to general provisions of law governing the rules of performance of mutual agreements. 

Pursuant to Polish law, in case of either party being in default, the other party may set additional term for 

performance of the obligation and after its ineffective lapse may withdraw from the agreement. In case of 

withdrawal from the mutual agreement, the withdrawing party has the right to claim the return of what such 

party had paid to the breaching party and, additionally, may claim compensation of its damages. Since the 

above rule shall not apply to the preliminary agreement, it is advisable to stipulate in such agreement 

(especially if under the preliminary agreement the purchaser makes an advance payment and not an earnest 

money) the purchaser’s right of withdrawal from the preliminary agreement in case of non-performance on 

the part of the seller or in case other circumstance occurs e.g. the key findings of the purchaser in the course 

of due diligence process reveal defects of the acquired asset or other issues which are deal breakers from 

the purchaser’s perspective. This is so called contractual right to withdraw from the agreement which is 

distinguished from the above-described statutory right to withdraw from the agreement stipulated in the 

Polish Civil Code. It is important that in the preliminary agreement the final date by which the purchaser may 

exercise its right to withdraw from the preliminary agreement is stipulated. Otherwise, such contractual right 

to withdraw from the preliminary agreement might be challenged  by the seller as ineffective.  
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If such right of withdrawal is stipulated in the preliminary agreement and the purchaser decides to exercise it, 

the preliminary agreement shall be considered as not executed and the advance amount shall be returned to 

the purchaser in its initial amount. 

What is more beneficial - summary 

Usually, from the purchaser’s perspective, it is advisable to stipulate that money paid upon execution of the 

preliminary agreement constitutes the earnest money in the meaning of article 394 of the Polish Civil Code.  

It is also recommendable to secure purchaser’s rights through obtaining from the seller of a declaration on 

voluntary submission to enforcement. In such a case, the purchaser does not need to initiate the time-

consuming court proceedings in order to obtain the final court awarding to the purchaser the return of its 

earnest money, payment to the purchaser of double amount of the earnest money or return of the advance 

amount, as the case may be. The purchaser’s application for attaching to the voluntary submission to 

enforcement clause initiates the court proceedings but in these proceedings the competent court does not 

examine whether the given claim exists or is justified. Instead the court only examines whether the terms and 

conditions stipulated in the voluntary submission have been fulfilled. The court’s decision on attaching of 

enforcement clause to the voluntary submission may be appealed against by either party, in which case the 

proceedings may last longer. Having obtained the final court decision on attaching of enforcement clause to 

the voluntary submission, the purchaser may initiate the enforcement proceedings. The seller shall have the 

right to defend against such initiated enforcement, but only in the course of the enforcement proceedings, 

through instigation of suit for discontinuance of enforcement proceedings. Despite the above, voluntary 

submission significantly simplifies the procedure of recovering the advance amount or earnest money and/or 

payment by the seller of the double amount of earnest money.  

 

 


